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AMERICAN ARBITRATION ASSOCIATION

FLEXLS PARTNERS, LLC )
Claimant ;
Vs, ; No. 30 181 00512 03
PUREWORKS, INC. d/b/a/ ;
PURESAFETY.COM )
Respondent, )
AWARD

I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance
with the arbitration agreement contained in the “Strategic Sales Agreement” entered into
between the above-named parties, and having been duly sworn, and having duly heard
the proofs and allegations of the Parties, do hereby, AWARD as follows:

Both parties presented witmesses and introduced Exhibits A through O and
Exhibits 1 through 78, Counsel for the parties each presented their respective client's
positions in opening statements before the evidence was presented and in closing
statements after the proof was closed.

FureSafety.com has been in the business of developing computer programs and
access that will provide training for employeas of its customers in the areas of safety and
operations tailored to the needs of specific customers. The employees of the customer
can access by computer the training programs so developed

This arbitration involves the assertion by the Claimant [hereinafter “Flex™] that
Respondent [hereinafter ‘PS™] breached the written Strategic Sales Agreement

[hereinafter “SSA”] by not paying commissions on all of the revenus generated by the
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procurement of & “"new"” service contract with McLane Company, Inc. [hereinafter the
“03 Agreement”]. Respondent claims there wag an existing contract [the “01
Agreement”] with a subsidiary of McLane Company, Inc,, know as McLane Food
Services, In¢, [hereinafter “MFS"] and PS should receive cradit for the revenues called
for under the 01 Agreement,

The key issue in this dispute is whether the contract referred to as the (3
Agreement with McLane Company, Inc. is 2 contract that falls within the “New System
Aocess and Course Lioensing Deals” portion of Exhibit A to the §SA. If so, the stated
commission would be a “blended commission” ranging from forty (40%) percent on
initial revenues received from such a contract to thirty (30%) percent toward the end of
the term of the agreement,

Flex has objected to the presentation of any evidence that would fall within the
parole evidence rule. This arbitrator heard all of the evidence presented by the parties,
including that which might be considered parole evidence. It is the opinion of this
arbitrator that parole evidence is not necessary to interpret the meaning of the writings
between the parties. However, a ruling on the exclusion of the parole evidence is
rendered moot since it is also the opinion of this arbitrator that the greater weight of the
parole evidence presented supports the interpretation ultimately reached from
construction of the writings from their own four comers.

It is the opinion of this arbitrator that the 03 Agreement with McLane Company,
In¢. constituted a new agreement for which Flex is entitled to the commissions as

described in Exhibit A of the SSA Agreement calling for the blended commission rate for
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New System Access and Cowse Licensing Deals, It is further the opinion of this
arbitrator that the 03 Agreement was not a renewal or upgrade of an existing contract,

The parties have requested a reasoned award and the reasons for the conclusion of
this arbitrator are set forth below.

The conclusion that the 03 Agreement is indeed a new confract separate and apart
from the 01 Agreement with MFS is based upon a number of factors, First, it was
undisputed at the hearing that McLane Company, Inc. and McLane Food Services, Inc.
are two separate corporations. While MFS is a subsidiary corporation, it was undisputed
at the hearing that all cotporate. entities had maintained the proper corporate form
rendering moot any argument of piercing a corporate veil. Thus the 01 Agreement with
PS was entered into by a different corporation than the 03 Agreement.

Furthermore, the terms of the agreement are sﬁbstantially different. The 03
Apgreement covers four (4) times as many ernployees as did the 01 Agreement. More
significantly, the 03 Agreement is substantially different in the amount of dollars charged
to the customer on a per employee basis. The 01 Agreement charged MFS some Sixty
Two ($62.00) per employee while the charge per employee in tho 03 Agreement was
Thirty-Nine ($39.00) Dollars.

This conclusion is further supported by the wording of the agreement between the
parties. Paragraph 3.1 gpeaks of existing customers and “prospective customers”. It
refers to “McLane/McLane Co.”. It seems clear from the context that two entities were
mtended. One entity was an existing customer and the other was a prospective custor.ner.

PS argues the 03 Agreement is not 2 new agresment because there was no “new

system access” as the 03 Agreement related to the three thousand or more employees of
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MEFS that would also be covered by the 03 Agreement. However, reading the phrase as a
whole, Exhibit A of the SSA actually states, “new systems access and course licenging
deals”. It is not disputed that some ten thousand new employees were going to have new
acceds to the product of P8 under the 03 Agreement. Even if there had been no new
access to the system, the 03 Agreement seems to clearly constitute a “course licensing
deal” that is substantially different in its terms from the 01 Agreement.

PS further argues that Paragraph 8.3 should be interpretéd 80 as to make McLane
and MFS the same entity and the same account. This arbitrator construes this paragraph
to have little or no relevance to the issus involved in this case, Paragraph 8.3 of $SA is a
prohibition on soliciting existing customers “in competition with PureWorks”. The
solicitation of McLane was not in competition with the products of PS, it was actually a
sale of the products of PS,

It is the opinion of this arbitrator that the construction of the 03 Agreement 2z a
new agresment did not create a violation of Paragraph 8.3 of the SSA. Not only was the
product not sold in competition with PS, the last literary of Paragraph $.3 appears to
make an exception to the solicitation of existing customers. It states in part a3 follows:

Notwithstanding the foregoing the restrictions against solicitation
contained in this section 8.3 shall not apply . . . (ii) with respect to any
customer, supplier or prospect with whom the selling partner has
developed material contact solely and exclusively through selling partner’s

own efforts before the expiration or termination of this agreement,

McLane clearly falls within this exception. PS asserts it was receiving from MFS
pursuant to the 01 Agreement a payment of $16,056.47. PS asserts it should be entitled

to a credit against the revenues generated by the 03 Agreement in this amount on a

monthly basis, arguing this consisted of revenue already being received. However, it is
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the opinion of this arbitrator that the obligation of MFS to pay the $16,056.47 was
extinguished and terminated by the language of the 03 Agreement itself. This appears to
have been a material point in the agreement with McLane Company.
The key language of the 03 Agreement states as follows:
18. EFFECTIVE AGREEMENT., THIS AGREEMENT,
INCLUDING ALL EXHIBITS AND STATEMENTS (AND CHANGE
ORDERS) EMBODIES THE ENTIRE UNDERSTANDING BETWEEN
PURESAFETY AND CUSTOMER WITH RESPECT TO THE
SUBJECT MATTER HEREOF AND SUPERSEDES ANY AND ALL
PRIOR UNDERSTANDINGS AND AGREEMENTS, ORAL OR

WRITTEN, RELATING THERETO. This agreement shall supersede and
replace in its entirety the August 22, 2002 Full Service Agreement

betweenn McLane Foodservice, Inc. and PURESAFETY, Both parties’

continued respective rights and obligations under the Full Service

Agreement shall be govemed by this Agreement, [Underlining added.]

It was stipulated by the parties that the date contained in the above quote was a
typographical error and should have been August 22, 2001. (The 01 Agresment.]

The language calling for a replacement of the 01 Agreement was drafted by
William Grana, the Chief Operating Officer of PS. Mr. Grana is also an attorney. This
arbitrator is of the opinion that this language clearly extinguishes the 01 Agreement with
MFS. After this document was exccuted the 01 Agreement no longer existed and
therefore could not have generated any additional revenue. Since no revenue was being
generated under the 01 Agreement after the execution of the 03 Agreement it seems clear
the intent of the parties was to abolish the 01 Agreement in its entirety. Even if there
were an argument for a different interpretation of the language quoted above in Paragraph

18 1t 15 axiomatic that ambiguities are to be construed apainst the drafier of the

document,
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Under Exhibit A of the SSA there is a distinction in commissions paid on new
contracts and “renewal” contracts. The comptroller for PS originally thought the 03
Agreement was a renewal and paid only = twenty (20%) commission. PS subsequently
conceded the 03 Agreement was not a “renewal” and began paying the higher blended
commission called for in Exhibit A of the SSA. However, PS did not pay the full
commission on all of the revenues generated by the 03 Agreement, Instead, PS
unilaterally reduced the gross amount of revenue from the 03 Agreement by the amount
of revenue the 01 Agreement had been genef.ar,ing before it was abolished. This had the
effect of reducing the commission payment otherwise due to Flex, PS argues it should
only have to pay commissions on the amount of revenue generated by the 03 Agreement
that is greater than what wes being generated by the 01 Agreement.

This arbitrator can find no justification in the writings between the parties for
calculating the commissions in this manner.

PS argues that Dave Gallagher and Alex Simpson waived any claim for
commission arising from the 01 Agreement when they left the employment of PS. The
geparation agreement of these two individuals from PS does indeed contain 8 waiver of a
claim on the commissions generated by the 01 Agreement,

This argument does not justify the reduction of the gross revenues generated by
the 03 Agreement for several reasons, Mr, Gallagher and M. Simpson individually are
not parties to this arbitration. They have not asserted individually any rght to any
commissions, The assertion of the right to additiona] comnissions is the assertion of
Flex, the Claimant in this action. As previously stated, the parties have agreed that all of

the corporate entities involved in this case are legitimate entities and have followed the















