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The deadline for filing an appeal from an
administrative order is not tolled
pending the administrative equivalent of
a trial court motion to correct error,
notwithstanding the statute to the
contrary.

After the IURC approved a petition
filed by two utilities on October 5, 2005, a
group of intervening industrial customers
filed a Petition for Partial Reconsideration
pursuant to Indiana Administrative Code title
170, r. 1-1.1-22(e). The IURC denied the
Intervenor’s Petition for Reconsideration on
December 21, 2005. The Intervenors then
filed a notice of appeal on January 20,
2006. The utilities argued the appeal
should be dismissed because the notice of
appeal was untimely, arguing that if an
appellant wishes to file a motion to
reconsider with the agency, the appellant

must first file its notice of appeal within thirty
days of the order and then file an Appellate

Rule 37 motion for temporary stay of the
appeal until the administrative agency has
ruled on the petition for reconsideration.

In ultimately dismissing the appeal, the court in Citizens Industrial Group v. Heartland
Gas Pipeline, LLC, 856 N.E.2d 734 (Ind.Ct.App. 2006), began by acknowledging that, pursuant
to the Indiana Administrative Code, “a motion to reconsider or a motion for rehearing filed with
the administrative agency serves the same function as a motion to correct error filed with the
trial court.” The court also recognized that Indiana Code section 8-1-3-2(b) provides, “The
appeal shall not be submitted prior to [the] determination of the petition for [reconsideration] ,
and the decision of the commission on the petition shall not be assigned as error unless the final
decision, ruling, or order of the commission is modified or amended as a result of the petition
without further hearing ordered.”

Nonetheless, although the Appellate Rules toll the deadline for filing the Notice of Appeal
when a motion to correct error is filed in a trial court, “Appellate Rule 9(A)(3), governing appeals
from administrative agency decisions, does not contain such language regarding a petition for



reconsideration, the administrative procedure’s counterpart to a motion to correct error.”
Rather, Appellate Rule 9(A)(3) provides: “A judicial review proceeding taken directly to the Court
of Appeals from an order, ruling or decision of an Administrative Agency is commenced by filing
a Notice of Appeal with the Administrative Agency within thirty (30) days after the date of the
ruling, order or decision, notwithstanding any statute to the contrary.”

The court acknowledged “that equity would seem to favor giving administrative agencies
the same second chance to review their decisions as trial courts are afforded, while at the same
time preventing appellants from undertaking the cumbersome appeal process that [the utilities]
propose. However, we are constrained by the language of the rules of appellate procedure.”
Thus, “to comply with the rules of appellate procedure, an appellant must file a notice of appeal
within thirty days of the date when the agency’s order is issued, regardless of whether the party
has a petition to reconsider pending before the administrative agency.”

In “rare instances,” the motions panel will allow rehearing/reconsideration of denials of
motions.

The defendant in Bridgestone Americas Holding, Inc., 854 N.E.2d 355 (Ind.Ct.App.
2006), asked the court of appeals to accept jurisdiction over an interlocutory appeal, but the
motions panel declined the request. Although Appellate Rule 54 does not permit a party to seek
rehearing from a decision denying a motion to accept jurisdiction over an interlocutory appeal,
the defendant nonetheless sought rehearing of the decision.

By the time the Petition for Rehearing reached the motions panel, a new panel had been
convened and the new panel all voted to grant the petition for rehearing and accept jurisdiction
over the interlocutory appeal. In accepting jurisdiction, the new motions panel acknowledged
that Rule 54 does not allow a party to seek rehearing from a decision denying a motion to
accept jurisdiction over an interlocutory appeal, but concluded the court nonetheless “has
inherent authority to reconsider any decision while an appeal remains in fieri.”

On the “merits” appeal, the plaintiff alleged the writing panel did not have jurisdiction to
consider the appeal because the second motions panel did not have jurisdiction to reconsider
and grant the defendant’s petition for rehearing. Rejecting this argument, the court noted, “the
only prerequisite [under Appellate Rule 14(B)] for this Court to accept a discretionary
interlocutory appeal is certification of the order by the trial court. Here, the trial court certified its
order compelling discovery, and [the defendant] filed a motion with this Court to accept
jurisdiction of the appeal.” The court noted because the second motions panel exercised its
inherent authority to reconsider the ruling of the first motions panel, “the two requirements of
Rule 14(B) were satisfied.” Moreover, “Appellate courts possess the same inherent power to
reconsider an order or ruling until an opinion has been certified. No opinion of this court is
certified as final until the time periods for rehearing and transfer have passed, or such petitions
have been denied.”

Finally, the writing panel noted that Appellate Rule 54(A)(3) permits a petition for
rehearing from “an order dismissing an appeal.” Noting that “the first motions panel’s refusal to
accept jurisdiction of [the] discretionary interlocutory appeal is the functional equivalent of an
order dismissing an appeal” and therefore “the second motions panel was not precluded from
reconsidering and accepting jurisdiction of [the] interlocutory appeal.”

The court, however, concluded its discussion with a general admonition: “We
emphasize that this court will not entertain routine repetitive motions to accept or oppose



discretionary interlocutory appeals. In fact, successive motions for discretionary interlocutory
appeals are disfavored. But in rare instances reconsideration of motions to accept or oppose
discretionary interlocutory appeals may be appropriate, such as where a successive motion
demonstrates good cause why the motions panel’s initial ruling should be reconsidered.”

If a party is willing to incur sanctions by intentionally violating a discovery order and
thus obtain an interlocutory appeal as of right, the appellate court could review the
underlying discovery order as part of its review of the sanctions order.

As part of his bad faith claim, the plaintiff served extensive discovery requests on the
defendant. The trial court repeatedly denied the defendant’s request for a protective order and
denied the defendant’s request for a discretionary interlocutory appeal. Rather than produce
the documents, the defendant responded, that it “will defer production of such protected
documents that it believes should be protected by the request for a protective order until it has
exhausted all avenues of appeal.”

The trial court ultimately sanctioned the defendant, who then appealed the sanctions as
an interlocutory appeal as of right because the order required the “payment of money.” On
appeal of the trial court’s imposition of sanctions, the defendant requested the court to review
the propriety of the underlying discovery order. The plaintiff claimed the appellate court lacked
jurisdiction to review the order because the trial court refused to certify it for interlocutory
appeal. He also asked the court not to consider the discovery order because the defendant
intentionally engaged in misconduct.

Rejecting these arguments, the court in Allstate Ins. Co. v. Scroghan, 851 N.E.2d 317
(Ind.Ct.App. 2006), held, “While we do not condone the practice of intentionally violating
discovery orders to obtain appellate review of those orders, we recognize that such a practice
can act as an important ‘safety valve,” which relieves parties from generally non- appealable
discovery orders.” Citing Seventh Circuit law, the court noted, “Confining the right to get
appellate review of discovery orders to cases where the party against whom the order was
directed cared enough to incur a sanction for contempt is a crude but serviceable method, well
established in case law, of identifying the most burdensome discovery orders and in effect
waiving the finality requirement for them.”

Therefore, while the court made clear that it did not “encourage parties to intentionally
violate a discovery order so as to be sanctioned and thus obtain an interlocutory appeal as of
right, we can see the narrow situations, such as this one, where such a strategy may be
utilized.” The court concluded, “A party in [the defendant’s] position has few options since
complying with the court’s discovery order, proceeding through a trial, and ultimately winning on
appeal would be a hollow victory indeed when the information sought to be protected would
then already have been disclosed.” “In such situations, if a party is willing to incur possibly
serious sanctions to obtain review of a discovery order, then the option should be available.”

Bryan Garner’s citation form is not permitted in appellate filings.
The supreme court last year “experimented” in a few cases with legal writing scholar

Bryan Garner’s recommendation that citations be placed in footnotes, as is done with law review
articles. See Kocher v. Getz, 824 N.E.2d 671 (Ind. 2005); McHenry v. State, 820 N.E.2d 124




(Ind. 2005); BRYAN GARNER, THE WINNING BRIEF: 100 TIPS FOR PERSUASIVE BRIEFING IN TRIAL
AND APPELLATE COURTS, 139-47 (2ed. 2004).

Following this experiment, however, the court did not modify the Appellate Rules, which
provide that citation form shall follow the “current edition of a Uniform System of Citation
(Bluebook).” IND.APPELLATE RULE 22. Contrary to Garner's recommendation, the Bluebook
provides that citation to cases and supporting materials should immediately follow the
proposition they support (or contradict), in either a citation clause or citation sentence. See
Rule P.2, THE BLUEBOOK: A UNIFORM SYSTEM OF CITATION (Columbia Law Review et al. eds.
18th ed. 2005).

The court of appeals recently reminded counsel that they are required to cite pursuant to
the method found in the Bluebook, not Garner's method. See Hecht v. State, 853 N.E.2d 1007,
1008 n.1 (Ind.Ct.App. 2006) (“[C]itations should continue to appear in the text or body of
appellate briefs. ‘The only exception arises when supplemental information appears in a
footnote. Then, a citation to authority for that supplemental information is appropriately included
in that same footnote.™) (citations omitted).



