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In  January 2006, the Indiana
Supreme Court issued five civil opinions
and granted transfer in one civil case. The
Indiana Court of Appeals issued eighteen
published civil opinions. The full texts of
these opinions are available via Casemaker
at http://www.inbar.org.

SUPREME COURT OPINIONS

Sudden emergency doctrine is
not affirmative defense that needs
to be pled in answer; additionally,
where the defendant seeks a
failure to mitigate damages
instruction based on a plaintiff's
failure to follow a treating doctor's
recommendations, whether expert
medical opinion testimony is
required is to be determined on a
case-by-case basis.

The defendant in  Willis .
Westerfield, 839 N.E.2d 1179 (Ind. 2006)
(Boehm, J.), sought and received a jury
instruction on the sudden emergency

doctrine, which provides that under emergency conditions, an actor “cannot reasonably be held
to the same accuracy of judgment or conduct as one who has had full opportunity to reflect,
even though it later appears that the actor made the wrong decision, one which no reasonable
person could possibly have made after due deliberation.”

The plaintiff claimed this instruction should not have been given because the doctrine is
an affirmative defense under Indiana Trial Rule 8(C) and the defendant waived it by failing to

raise the doctrine in his answer.

A unanimous supreme court disagreed, noting that an affirmative defense for purposes
of Trial Rule 8(C) is a defense "upon which the proponent bears the burden of proof and which,
in effect, admits the essential allegations of the complaint but asserts additional matter barring
relief." The court found the sudden emergency doctrine “does not accept the essential



allegations of a plaintiff's negligence complaint. Rather it teaches that facts constituting an
emergency are to be considered by the jury in determining whether the defendant's actions
were reasonable under the circumstances.” Thus, the court held the sudden emergency
doctrine is not an affirmative defense and therefore not subject to Indiana Trial Rule 8(C).

The plaintiff also challenged a jury instruction on the affirmative defense of failure to
mitigate damages because the defendant did not produce expert medical opinion testimony that
the plaintiff's post-collision failure to follow physician-recommended treatment aggravated or
increased her injuries.

Noting that, “in many cases, expert testimony may be required to establish either the fact
or the degree of aggravation of injury arising from failure to follow prescribed medical
treatment,” the court nonetheless held “that is not universally the case.” Thus, the court refused
to adopt a bright-line rule that expert testimony is always required and instead held, “whether a
failure to mitigate defense based on a plaintiff's failure to follow medical treatment advice
requires expert medical testimony to establish causation must be resolved on a case-by-case
basis.”

In will contest, hearsay statements of decedent are not admissible to prove undue
influence in the making of the will.

In Lasater v. House, 841 N.E.2d 553 (Ind. 2006) (Rucker, J.), disinherited beneficiaries
sought to introduce hearsay statements made by the testator prior to her death to support their
claim that the will was the product of undue influence on the testator, arguing the “state of mind”
exception to the hearsay rule allowed the statements to be admitted.

Rejecting application of this exception to the will contest at issue, a unanimous supreme
court distinguished the use of hearsay statements in an undue influence will contest from a will
contest based upon lack of testamentary capacity, noting that in the case of undue influence,
“the declarations or statements are used as direct proof that the fact asserted did occur.” “By
contrast, where testamentary capacity is at issue, for example upon a claim that the testator
was of unsound mind at the time she executed her will, the testator's declarations at that time
are admissible because the conditions of the mind are revealed to us only by external
manifestations, of which speech is one.”

Thus, the court concluded that, in a will contest, the hearsay statements of a testator are
not admissible to prove undue influence.

Term "family member" in the Indiana Parenting Time Guidelines means "a person
within the same household as the parent with physical custody,” but trial court is
not precluded from deviating from these Guidelines.

The mother in Shelton v.Shelton, 840 N.E.2d 835 (Ind. 2006) (Dickson, J.), regularly
used her mother (the child’s grandmother) to provide childcare when she was working. Relying
on Section I(C)(3) of the Indiana Parenting Time Guidelines—which provides, “When it becomes
necessary that a child be cared for by a person other than a parent or a family member, the
parent needing the child care shall first offer the other parent the opportunity for additional
parenting time"—the father sought to instead watch the child during this time.




The trial court found that the term “family member” in the Guidelines included
grandparents and therefore the mother could leave the child with the grandmother without giving
the father the right of first refusal. Reversing, the Indiana Court of Appeals construed the term
"family member" to mean "a person within the same household as the parent with physical
custody," finding that the Guidelines "impose a preference for parental childcare, founded on the
premise that it is usually in a child's best interest to have frequent, meaningful and continuing
contact with each parent.”

A unanimous supreme court granted transfer and summarily affirmed the opinion of the
court of appeals, but noted that, upon remand, the trial court was “not precluded from exercising
its discretion pursuant to subsection 2 of the Scope of Application provision in the Guidelines,
which specifies: There is a presumption that the Indiana Parenting Time Guidelines are
applicable in all cases covered by these guidelines. Any deviation from these Guidelines by
either the parties or the court must be accompanied by a written explanation indicating why the
deviation is necessary or appropriate in the case.”

Landlords who do not themselves occupy rental units as either personal
residences or as commercial space do not have any legitimate or protectable
privacy interests requiring a warrant before an inspection.

The City of Vincennes Rental Housing Code allows for inspection of residential rental
units and provides that in the event a tenant objects to the proposed inspection, the City may
not inspect without a search warrant. If the tenant consents, the Code requires the landlord to
furnish a list of tenants and to be "responsible for granting access.”" The Code does not require
the landlord's consent and does not provide a procedure for obtaining a warrant in the event a
landlord objects to an inspection.

Three landlords claimed that in order to satisfy the Fourth Amendment protection against
unreasonable search and seizures, the Code must give landlords the right to refuse consent
and must include a warrant procedure to be followed in the event a landlord refuses to consent
to a search. A unanimous supreme court in City of Vincennes v. Emmons, 841 N.E.2d 155 (Ind.
2006) (Boehm, J.), rejected this claim.

The court began by noting that although the actual occupant of a rental unit has a
legitimate expectation of privacy protected by the Fourth Amendment (and for this reason the
Code provides that a warrant must be obtained if the tenant objects), landlords who do not
themselves occupy the rental units as either personal residences or as commercial space do
not have any legitimate or protectable privacy interests.

Explaining this conclusion, the court found, “by leasing the property, the landlord has
abandoned any expectation of privacy in the leased space and common areas because the
tenant has full access to them.” The court also found that “to the extent there are areas in the
premises that are not accessible by tenants, the only property ordinarily on the premises
belonging to the landlord is the premises itself, which is the subject of legitimate governmental
interest.”

Finally, the court rejected the landlords’ claim that exposure to penalties implicates their
"security interests," finding “[i]f the only thing a landlord has to fear from a housing code
inspection is discovery of code violations, the landlord has no cognizable privacy interest in
keeping violations hidden from authorities.”



Chief Justice Shepard concurred, but wrote separately to take issue with arguments
made by amicus curiae Apartment Association of Indiana, which had asked the court to prohibit
regular inspection of rented housing and to hold that even when a tenant complains about a
housing code violation (say, a fire safety threat), the city cannot investigate the threat without
going to court for a warrant.

Noting that, “[o]f course, the Court has not embraced this position,” he stated that the
court had been urged “from time to time” to impose a warranty of habitability on every Indiana
residential lease as a matter of common law. Finding that the court’s decision to “decline these
invitations . . . has partly rested on the knowledge that most Indiana renters . . . are protected by
the enactment and enforcement of local housing codes.” Had the amicus arguments been
adopted, however, the Chief Justice stated the “resultant bowdlerizing of local ordinances
protecting renters would have suggested, to me at least, that the idea of recognizing a general
implied warranty of habitability would bear revisiting.”

The inherent differences between absentee voters and election day voters justify
the legislature’s decision to more stringently govern absentee balloting.

Following the 2003 elections for city-council, the court-appointed Recount Commission
determined that the appellant received five votes less than her opponent. At issue on appeal
were five contested ballots.

Three of the contested ballots were marked to indicate a vote for the straight Democratic
Party ticket, but the voters also used the available write-in line to vote for individuals other than
the Democratic appellant. In Horseman v. Keller, 841 N.E.2d 164 (Ind. 2006) (Rucker, J.), a
unanimous supreme court held that resolution of whether these votes should have been
counted amounted to a finding of fact regarding the intent of these three voters. Because
Indiana Code section 3-12-6-22.5 limits an appeal of the Commission's findings to "questions of
law arising out of the recount” and "procedural defects by the recount commission that affected
the outcome of the recount,” the appellant could not appeal findings of fact. Nonetheless, the
court noted that even if it addressed the issue, it would still rule against the appellant because “It
is illogical to say that votes not cast for a candidate should be deemed cast for that candidate.
An analysis of the facts of this case . . . would lead to a determination that these three voters did
not definitively intend to vote for [the defendant] and thus their votes would remain uncounted.”

The other contested ballots were absentee ballots containing votes for the appellant that
were received but not counted because they contained clerical errors. Indiana Code section
3-12-1-12 generally permits a recount for votes not counted due to clerical error; however, the
section excludes absentee ballots. Because the statute treats absentee voters differently from
the way it treats Election Day voters, the trial court declared the statute violated the Equal
Privileges and Immunities Clause of the Indiana Constitution.

A unanimous supreme court reversed, finding “there are indeed inherent differences
between all absentee voters and Election Day voters.” “Because the absentee voter is not
present at the Election Day polling site, the absentee voter is not exposed to the extensive
precautions followed by Election Day officials to guard the integrity of the ballots. The fact that
absentee ballots reach the hands of election officials outside of the confines of the Election Day
polling place necessitate statutory procedures for receiving, verifying, storing, transporting, and
counting these ballots.”



The court then concluded the legislature reasonably believed it was in the interests of
Indiana voters to more stringently govern absentee balloting and therefore there are no
constitutional violations.

SUPREME COURT TRANSFER GRANTED

In January, the Indiana Supreme Court granted transfer in the following civil case, with
the opinion to follow at a later date: R & D Transport, Inc. v. A.H., 835 N.E.2d 232 (Ind. Ct. App.
2005) (Riley, J.), transfer granted Jan. 26, 2006 (dealing with preferred venue under Trial Rule
75(A)(2)).

COURT OF APPEALS

Covenant against leasing had a discriminatory effect on the availability of housing
for African Americans in violation of the Fair Housing Act.

The covenants for a “duplex condo-style” community in Kokomo prohibited the leasing of
dwellings, providing, “For the purpose of maintaining the congenial and residential character of
Villas West Il and for the protection of owners with regard to financially responsible residents,
lease of a Dwelling by an Owner, shall not be allowed.”

After the appellee in Villas West |l of Willowridge v. McGlothin, 841 N.E.2d 584
(Ind.Ct.App. 2006) (Sharpnack, J.), leased her dwelling, the homeowner’s association sued to
prevent her from doing so. The appellee counterclaimed, alleging that the covenant against
leasing had a discriminatory effect on the availability of housing for African Americans in
violation of the Fair Housing Act.

In determining whether the covenant against leasing had a discriminatory
effect/disparate impact on African Americans, the court of appeals found that the inquiry was
governed by analysis of four factors: "(1) the strength of the plaintiff's statistical showing; (2) the
legitimacy of the defendant's interest in taking the action complained of; (3) some indication—
which might be suggestive rather than conclusive—of discriminatory intent; and (4) the extent to
which relief could be obtained by limiting interference by, rather than requiring positive remedial
measures of, the defendant.”

The court began by noting the appellee “made a significant statistical showing of a
disparate impact” of the covenant against leasing on African Americans by demonstrating that
“54% of all African American householders in Kokomo rent, while 34% of all Caucasian
householders in Kokomo rent.”

With regard to the second factor, the court found that the Association’s reason for
excluding renters from the subdivision was the unique nature of “condo-style” homes and that
renters do not maintain homes which they rent as well as owners maintain their homes and that
the exclusion of renters helps maintain property values. The court found these reasons “provide
a legitimate justification for a leasing restriction.”

Addressing the third factor—indication of discriminatory intent—the court noted that the



developer advertises the community as "Restricted—your investment is protected here" and
there was testimony that “[w]hether the builder of the tract realized it or not, the words
‘restricted,” as used in its advertisements clearly sent a message to the African American
community.” The court noted that, although “a few African Americans do own homes in [the
community,” testimony was presented that “the word ‘restricted’ is what the black community
commonly knows to be a ‘code word’ indicating that African Americans (and perhaps other
minorities) are not welcome.” The court therefore concluded that this factor “weighs slightly in
favor of [the appellee].”

With regard to the final factor, the court found that “relief here could be obtained by
limiting the Association's right to enforce the leasing covenant rather than requiring the
Association to institute positive remedial measures. Thus, this factor weighs in favor of [the
appellee].”

Having concluded that the appellee made a prima facie disparate impact case and that
the Association responded by providing a bona fide and legitimate justification for the covenant
against leasing, the court found the plaintiff has the burden of proving that less discriminatory
alternatives were available.

Noting that the covenants contain numerous provisions requiring proper maintenance,
the court found that the trial court's conclusion that “if the basis for the leasing covenant is to
maintain property values because renters do not care for the residences as well as owners, the
properties can be maintained just as well through the covenants” was not clearly erroneous.
Thus, the appellee showed that less discriminatory alternatives were available.

The court then held, “[w]hile we think this is a close case, we cannot say the trial court's
finding of a violation of the federal Fair Housing Act is clearly erroneous. In doing so, we do not
intend to imply that all restrictive covenants prohibiting leasing violate the federal Fair Housing
Act. Rather, this is complex, fact-sensitive analysis that should not be taken to apply to all such
covenants.”

School corporation employees could not assert protections found in the Wage
Payment Statute.

The Beech Grove School Corporation claimed it was not subject to the Wage Payment
Statute, which provides that “[e]Jvery person, firm, corporation, limited liability company, or
association . . . shall pay each employee at least semimonthly or biweekly, if requested, the
amount due the employee. . . . Payment shall be made for all wages earned to a date not more
than ten (10) days prior to the date of payment.” An employer who violates this statute is
subject to treble damages.

Relying on supreme court precedent which looks to “the General Assembly's purpose
[when the] issue is whether treble damages should be imposed against a school corporation,”
the court of appeals in Naugle v. Beech Grove City Schools, 840 N.E.2d 854 (Ind. Ct. App.
2006) (Baker, J.), held that “the Wage Payment Statute and its treble damages penalty do not
apply to Beech Grove. Were the General Assembly to amend the definition of ‘person’ and
‘corporation’ within the Wage Payment Statute to specifically include school corporations and
other governmental entities, our result would certainly be different.”

Although finding that the Wage Payment Statute did not apply, the court nonetheless



also opined that the “ten days” in the statute referred to “calendar days,” not “business days.”

The Indiana Insurance Guaranty Act excludes claims for lost wages of deceased
claimants.

The Indiana Insurance Guaranty Act created the Indiana Insurance Guaranty
Association (IIGA) for the purpose of providing a cushion for insureds and claimants when an
insolvent insurer is unable to pay claims pursuant to the policies it has issued. The Association
does not completely step into the shoes of the insolvent insurer, however, and the Act provides,
in pertinent part, that “the amount for which [IIGA] shall be obligated shall not exceed . . . any
amounts actually lost by reason of the claimant's inability to work and earn wages or salary or
their equivalent that would otherwise have been earned in the normal course of such injured
claimant's employment[.]”

In Indiana Insurance Guaranty Association v. Bedford Regional Medical Center, 841
N.E.2d 577 (Ind.Ct.App. 2006) (Crone, J.), after the appellee’s insurance carrier became
insolvent and was liquidated, appellee settled a medical malpractice wrongful death claim with a
third party, the appellee sought reimbursement from the [IGA. The IIGA refused to pay the
appellee for any part of the claim based on future lost wages, arguing that the phrase "amounts
actually lost by reason of the claimant's inability to work" includes claims for lost wages of living
claimants through the date of settlement or judgment and excludes claims for lost wages of
deceased claimants.

Finding this to be a question of first impression, the court noted that, although relying on
the Insurance Guaranty Model Act when enacting Indiana’s Act, the limitations at issue in this
case did not appear in the Model Act but were instead added by the Indiana legislature. Thus,
the court found “[c]learly, the legislature intended to provide less protection to claimants than
was otherwise provided by the Model Act.”

The court then found the legislature “intended for claimants and policyholders to bear
part of the risk of loss. . . . [T]he Act limits coverage for bodily injury or death to amounts
actually lost. Given the common and ordinary meaning of ‘actual’ and the legislative intent
behind the Act, we hold that IIGA is not obligated under the Indiana Insurance Guaranty Act to
pay a claim for the lost wages of a deceased claimant.”

Other Court of Appeals Decisions

! Progressive Insurance Co. v. Bullock, 841 N.E.2d 238 (Ind. Ct. App. 2006)
(Barnes, J.) (“Whether the term ‘person’ . . . includes a thirty-eight-week-old fetus is ambiguous.
This ambiguity must be construed against [the insurance company]” and therefore damage to
the fetus was covered under the policy).

! Southtown Properties, Inc. v. City of Fort Wayne, 840 N.E.2d 393 (Ind. Ct. App.
2006) (finding, among other things, that incentives offered by City to potential developers before
the property was taken were irrelevant to the determination of fair market value in a
condemnation proceeding).




